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(Thomas Lanobne, Managi ng Attorney)

Bef ore Seeherman, Quinn and Bottorff, Admnistrative
Trademar k Judges.

Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Research Centre of Kabbal ah filed an application to
regi ster THE KABBALAH CENTER and desi gn, shown bel ow, for

“educational services, nanely, providing sem nars and

nl

courses on religion and spirituality. The application and

! Application Serial No. 75/376,822, filed Cctober 21, 1997, and
asserting first use and first use in comerce on January 30,
1991.
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mar Kk was subsequently assigned to Kabbal ah Centre

| nt ernati onal | ncorporated.

In the first Ofice action the Exam ning Attorney
required that applicant disclaimexclusive rights to the
use of the words THE KABALLAH CENTRE. Applicant thereupon
submtted a statenent that “The mark has becone distinctive
of the services through the applicant’s substantially
excl usi ve and continuous use in conmerce for at |east the
five years imedi ately before the date of this statenent.”
The Exam ning Attorney objected to the nanner of the
Section 2(f) statenent because the design portion of the
mar k was deenmed to be inherently distinctive. In response,
applicant submtted an anended claimof acquired
di stinctiveness, stating “The ‘ KABBALAH LEARNI NG CENTRE
portion of the mark has becone distinctive of the services
t hrough the Applicant’s substantially exclusive and
continuous use in commerce for at |east the five years
i medi ately before the date of this statenent.” It should
be noted that this statement references THE KABBALAH

LEARNI NG CENTRE, but the only wording in the mark, which is
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the wording for which a disclainer is required, is THE
KABBALAH CENTRE. It is clear fromboth applicant’s and the
Exam ning Attorney’s papers that the reference to THE
KABBALAH LEARNI NG CENTRE was a typographical error, and
that the Section 2(f) claimwas nade as to THE KABBALAH
CENTRE. The Ofice has treated the claimto refer to THE
KABBALAH CENTRE, as do we, and O fice records reflect this.
The Exami ning Attorney has nade final the requirenent
for a disclainer of the words THE KABBALAH CENTRE,
asserting that these words are generic for applicant’s
services. Myreover, the Exam ning Attorney asserts that
even if the words were not generic, applicant has not
established that they have acquired distinctiveness.
Appl i cant has appeal ed. The appeal has been fully
briefed, but an oral hearing was not requested.
Prelimnarily, we turn to objections raised by the
Exam ni ng Attorney and applicant. The Exam ning Attorney
has objected to the declaration of Peter Nussbaum attached
to applicant’s appeal brief, by which applicant attenpts to
present additional evidence in the formof three exhibits.
The Exami ning Attorney al so objects to the Board s
consi deration of a new argunent and case citation nade in
applicant’s brief which was not presented to the Exam ning

Attorney during exam nation.
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Wth respect to the additional evidence, the first
exhibit is a copy of the assignnment information regarding
the application. Such information is not considered new
evi dence, and may be subnmitted at any tine. Indeed, the
O fice encourages the filing of such information. See
Rule 3.85, “The certificate of registration may be issued
to the assignee of the applicant ...provided that the party
files a witten request in the trademark application by the
tinme the application is being prepared for issuance of the
certificate of registration...” See also TBWMP § 502.01

The remaining exhibits are two regi strations of the
appl i ed-for mark, but for goods rather than services, which
i ssued pursuant to Section 2(f) on January 2, 2001, and an
e-mai|l nmessage to M. Nussbaum from Li sa Kessl er dated
March 8, 2001 and reporting “February stats” “nunbers for
the website.” Applicant explains that it submtted this
information with its brief because it was not avail able at
the tinme applicant’s appeal was filed.

Trademark Rule 2.142(d) provides that the record in
the application should be conplete prior to the filing of
an appeal and that, after an appeal is filed, if the
applicant wishes to introduce additional evidence, it may
request the Board to suspend the appeal and to remand the

application for further exam nation. Applicant did not
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foll ow the proper course, and we agree with the Exam ni ng
Attorney that it would not be appropriate to consider this
material now, at a point at which the Exam ning Attorney
has no opportunity to submt evidence in response.
Accordingly, Exhibits 2 and 3 have not been consi dered.

We shoul d al so point out that even if the material had
been properly made of record, it would not change our
deci sion herein. The registrations are for audi o and vi deo
tapes and for non-fiction books and newsl etters and
magazi nes featuring or in the field of religion and
spirituality, and are specifically different fromthe
services identified in the present application. As for the
e-mail, aside fromthe fact that it is so cryptic that the
information is unclear--e.g., it lists “hits” and “Visits,”
but does not indicate the difference between them and
there is no indication as to what the reference to “239, 926
Pages” neans--there is no authentication of the
information. M. Nussbaum nerely states, in his
declaration, that it is a true copy of a portion of an
e-mai |l correspondence he received froman enpl oyee of
applicant, but he has not made any statenment as to the
accuracy of the information contained in the e-mail.

As for the Exam ning Attorney’s objection to the so-

call ed new argunent raised by applicant in its brief, and
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its citation of a case not cited during prosecution, that
objection is overruled. Trademark Rule 2.142(d) refers to
evidence in a case, not to argunent or case citations.

In its reply brief, applicant, responding to the
Exam ning Attorney’s objection about the newy raised
argunent, asserts in a footnote that the Exam ning Attorney
has presented new argunents, new evidence and a new ground
for refusal, and requests that the Board “excl ude these
materials.” W find that the Exam ning Attorney has not
rai sed a new ground for refusal, but has nerely augnented
her argunent regarding the genericness claimwth her
reference to de facto secondary meaning. Further, for the
reasons stated above with respect to the Exam ning
Attorney’s objections to a new y-rai sed argunent,
applicant’s objections are not well taken. Finally, with
respect to applicant’s assertion that the Exam ning
Attorney has subm tted new evidence, no such evidence was
submtted with her brief. To the extent that the Exam ning
Attorney, in her brief, made certain statenents of fact,
the probative value of those statenents will depend on the
supporting evi dence which is of record.

We turn first to the Exam ning Attorney’ s assertion
that THE KABBALAH CENTRE is a generic termfor applicant’s

identified “educational services, nanely, providing
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sem nars and courses on religion and spirituality.

support of this claim the Exam ning Attorney has

definitions of the words “Kabbal ah,” “centre” and

In
subm tted

“center,”

as well as articles or excerpts of articles taken fromthe

NEXI S dat a base,

St ei nsal z,

“kabbal ah.

and an excerpt froma book by Adin

all of which include references to the word

The dictionary definitions are as fol

Kabbal ah

The ‘received tradition” of Jew sh
mysticism particularly those fornms of
nmysti cal teachings which were devel oped
in the mddle ages i n south-west

Europe, and later on in the Galilean
city of Safed in Palestine. The main
text of the Kabbal ah is the Zohar,
written down in 13'™" century Spain.
Unl i ke esoteric Judai smthe Kabbal ah
teaches that the creation of the world
t ook place through a series of

emanati ons fromthe Godhead or Ein Sof.
These emanatory structures, the 10
sefirot are the inner constitution of
all reality as well as of the divine
mani festation. They represent a finely
bal anced harnony enabling the flow of

di vine energy to sustain humanity and
nature. Human sins affect this

har nony, disturbing it and allow ng the
potential for evil withinit to becone
active. The Kabbal ah reinterprets al
the main beliefs and rituals of Judai sm
internms of its esoteric theol ogy,

whi ch has pantheistic overtones. |Its
power ful imges appealed to nystics and
nonnystics alike. The nost inportant
devel opnent of Zoharic ideas was the
Kabbal ah of |saac Luria (1534-72),

whi ch i ntroduced a strong nessianic

el ement, and | ed to nessianic novenents

| ows:
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of a mystical type. [Internal
citations omtted]?

cabal a or cabbal a al so kabal a or
kabbal a

1. Oten Cabala. A body of nystical

t eachi ngs of rabbinical origin, often
based on an esoteric interpretation of
t he Hebrew Scri ptures.

2. A secret doctrine resenbling these
t eachi ngs.

centre
Vari ant of center.

center

5.a. A place where a particular
activity or service is concentrated: a
nmedi cal center b. A point of origin, as
of influence, ideas, or actions: a
center of power; a center of unrest. C
An area of dense popul ation: a

met ropol i tan center.?

The follow ng statenents cone fromthe various
peri odi cal excerpts:

Headl i ne: Kabbal ah for the Msses;
Judai ¢ teachings turn mainstream

USA Today has even procl ai ned that
Buddhismis out, and Kabbal ah is in.

“Kabbal ah is a wisdomnot a religion,
so it doesn’t matter what religion you
consi der yourself,” said Merlin, who
was rai sed Episcopalian

“Sun- Sentinel” (Fort Lauderdale, FL),
March 15, 1998

2 A New Dictionary of Religions, rev. ed. © 1995.
3 The latter three definitions are taken from The American

Heritage Dictionary of the English Language, 3d ed. © 1992.
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Sonme Jewi sh singles are into the study
of Kabbal ah Jewi sh nysticisma hot
trend and new way to neet. [sic]
“Daily News” (New York), February 11
1998

Headl i ne: Cel ebs enbrace Jew sh

mysti ci sm

The New Standard Jew sh Encycl opedi a

says Kabbal ah is “The nysti cal

religious streamin Judaism.. (that)

seeks to explain the connection between

God and creation, the existence of good

and evil, and to show the road to

spiritual perfection.” 1t was shrouded

in nystery for centuries; now those of

every faith attend cl asses worl dw de.

“USA Today,” Septenber 20, 1996

There is no question that THE KABBALAH CENTRE i s

descriptive of applicant’s educational services of
provi ding sem nars and courses on religion and
spirituality. Applicant has stated that its educati onal
and religious services “relate to the study of jew sh
nmysticismand spirituality, referred to by sonme as
‘cabalistic study’ or as set forth in the dictionary
definition attached to the office action, as ‘cabala’,
‘cabbal a’, ‘kabala’ or *‘kabbala.’” Response filed
August 16, 1999. |Indeed, applicant has acknow edged t he
descri ptiveness of THE KABBALAH CENTRE by its cl ai m of
Section 2(f) acquired distinctiveness.

However, the issue before us is not whether THE

KABBALAH CENTRE is nerely descriptive, but whether it is
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generic. To prove that a mark is generic, the Ofice may
not sinply cite definitions and generic uses of the
constituent terns of a mark, but nust consider the neaning
of the disputed phrase as a whole. 1In re D al-A-Mittress
Operating Corporation, 240 F.3d 1341, 57 USPQ2d 1807 (Fed.
Cir. 2001); Inre The Am Fertility Soc’y, 188 F.3d 1341,
51 USPQ2d 1832(Fed. Cir. 1999).
Thus, we turn to the evidence show ng use of the
entire term*“the kabbal ah centre” or its equival ent
spel l'ing, “the kabbal ah center.” The Exam ni ng Attorney
asserts that there are five pieces of evidence show ng
generic usage of the term“the Kabbal ah center.” W wll
exam ne each of them
The article in the Septenmber 1, 1999 issue of “Tikkun”

magazi ne i ncludes the phrase “Kabbal ah centers” in quotes,
as foll ows:

Differing fromthe interest in Hasidism

that centered nostly around Chabad in

t he precedi ng decades, this turn to

Kabbal ah has rather little to do with

Jew sh observance nor with nostalgia

for a romantici zed shtetl past (a past

t hat many deni zens of “Kabbal ah

centers” in fact do not share).
The fact that the author placed the words “Kabbal ah

centers” in quotes indicates that this is an unusual

phrase, and woul d not be regarded as a generic term

10
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The renmi ning four pieces of evidence cited by the

Exam ning Attorney relate to a single article, witten by

Rachel

Graves for the Associ ated Press.

This article was

published in the “Calgary Herald” and in “The Commerci al

Appeal ”

(Menmphi's, Tennessee). (The articles differ

i n that

the Cal gary paper uses the British spelling of “centre,”

whil e the Menphis paper spells it

“center.”)

Portions of the article foll ow

Chanbers, who was rai sed a Roman
Catholic, is director of the Karin
Kabbal ah Center in Atlanta, whose
nmenbers practice a once-secret aspect
of Judai sm cal | ed Kabbal ah. Students
pray and practice neditation as the
route to sel f-understandi ng.

Kabbal ah was popul ar in Europe in the
M ddl e Ages, when it was passed on to
Jewi sh men over 40 who were deemed to
have the maturity and pristine
spirituality to handle nysticisms
power .

Its followers claimthat, through
studyi ng Jewi sh texts and achieving a
nore intimate relationship with God,
Kabbal i sts can understand t he hi dden
meani ng of the Torah and can call on
God to alter nature on their behalf.

Today, Kabbal ah centers are poppi ng up
t hroughout the United States, teaching
a hybrid version of this Jew sh
mysticismwith no restrictions on age,
gender or religion. Othodox Jews
dismss the trend as a New Age fraud.

At the Atlanta center, the nostly
Christian nenbers will celebrate

11

in the Anerican fashion,
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Hanukkah—i ghti ng candl es and sayi ng
Jewi sh prayers—n conjunction with
their Christmas Eve service, which al so
i ncorporates neditation and faith
heal i ng.

* % %

Rabbi I1rving G eenberg, president of
the Jewi sh Life Network in New York,
said sone of the centers are nothing
but New Age imtations of Kabbal ah.
“Peopl e knock of f Gucci and Armani
because they’'re in,” he says.

The Exami ning Attorney asserts that the owner of the
Kari n Kabbal ah Center is using “Kabbal ah Center” as a
generic identifier inits trade nane, and does not
recogni ze any trademark significance in the term The
Exam ning Attorney also points to the article’ s author’s
use of “Kabbal ah centers” in a generic fashion in the
par agr aph beginning with the word “Today.” Further the
Exam ni ng Attorney says that Rabbi G eenberg is quoted in
the article as saying “sonme of the centers are nothing but
New Age imtations of Kabbalah,” and fromthis she
concludes that “this inplies ‘Kabbalah center’ is a generic
termand that Rabbi G eenberg is referring to other
Kabbal ah centres in addition to those nanmed in the
article.” Brief, p. 6.

There are certain problens with the concl usions the

Exam ning Attorney draws fromthe articles. First, the

quote from Rabbi G eenberg does not refer to “the centers.”

12
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That | anguage was used by the reporter. Nor, in view of

the statenents by the Federal Grcuit in D al-A- Mattress

and Anerican Fertility, could we conclude that even a

reference to “centers” woul d be evidence of generic usage
of the phrase KABBALAH CENTRE

Second, the reference to the Karin Kabbal ah Center is
not evidence that “the owner of the Karin Kabbal ah Centre
i s using ‘Kabbal ah Centre’ as a generic identifier within
their tradenane [sic].” Brief, p. 5. A newspaper article
is not evidence of the statenents made therein, and
therefore is not evidence that there is a Karin Kabbal ah
Center in Atlanta.* Even assuning that there is a Karin
Kabbal ah Center in existence, the fact that it includes the
phrase “Kabbal ah Center” does not necessarily show that
“kabbal ah center” is a generic identifier, or that the
owner of that trade nane regards it as such. As used in
the article, the entire phrase “Karin Kabbal ah Center”
appears as a trademark or trade nane.

Al t hough a newspaper article is not evidence of the
i nformation contained therein, it can be used to show t hat

t he public has been exposed to the statenents nmade in the

* The hearsay problemwhich results in attenpting to use a

newspaper article to prove the truth of the statenents nade in
the article is readily apparent in this case, with the different
spel lings of the name Karin Kabbal ah Centre/ Center in otherw se
identical articles.

13
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article, such that if a termis used generically it is
possi ble to conclude that the public has cone to viewthe
termas generic. |In this case, however, we cannot deemthe
public to have been exposed to the article which appeared
in the Canadi an newspaper. Thus, only the article which
appeared in the Menphis newspaper can be deened to have
been exposed to consuners in the United States.

We agree with the Exam ning Attorney that the author
of the Menphis article used “kabbal ah center” in a generic
fashion in the “Today” paragraph, and that her other
reference to “the centers” in connection with the Rabb
Greenberg quote indicate the author’s belief that this is a
generic term

However, we cannot consider this generic usage in just
one article appearing in a Menphis newspaper to be
sufficient to prove that the public understands THE
KABBALAH CENTRE to be a generic termfor the educationa
services identified in applicant’s application. See In re
Merrill Lynch, Pierce, Fenner and Smth, Inc., 828 F.2d
1567, 4 USPQ2d 1141 (Fed. Cir. 1987). W hasten to add,

t hough, that on a different record, such as m ght be
adduced by a conpetitor in an opposition proceeding, we
m ght arrive at a different result. However, on the record

before us, and given that genericness nust be shown by

14
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cl ear evidence, we cannot conclude that THE KABBALAH CENTRE
IS generic.

Havi ng found that the O fice has not net its burden in
provi ng that THE KABBALAH CENTRE is a generic term we turn
to a consideration of whether applicant has net its burden
of proving that the termhas acquired distinctiveness for
“educational services, nanely, providing sem nars and
courses on religion and spirituality.”

Appl i cant has submtted the declaration of Karen S.
Berg, the Secretary of Research Centre of Kabbal ah, the
original applicant. The declaration includes the follow ng
statenents:

Appl i cant enpl oys approxi mately 500
staff nenbers, has 15 permanent
branches worl dwi de (7 of which are

| ocated in the United States, and has
an additional 25 satellite facilities
t hroughout the world (including 13

| ocated in the United States);

Applicant distributes throughout the
United States and el sewhere throughout
t he wor | d numerous pronotional,

mar keting and advertising materials in
connection with its educational and
religious services;

Applicant has fulfilled its m ssion by
provi di ng educati on and information

t hrough cl asses, |ectures, neetings,
and the dissem nation of information

t hr ough books, magazi nes, brochures,
newspapers, video tapes, audio tapes
and the Internet to mllions of people
in the United States and abroad,

15
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Appl i cant has conducted annual
advertising canpai gns continuously for
at | east the past decade and has
expended substantial suns of noney
publ i shing adverti senents in national
publ i cati ons such as The New Yor k

Ti mes, The Los Angel es Tines, The

Jew sh Journal, The Chicago Tri bune and
many ot hers;

Appl i cant has al so expended substanti al
sunms of noney conducting | ocal
advertising canmpaigns in cities

t hroughout the United States and

el sewher e throughout the world;
Applicant has advertised its goods and
servi ces provided and sol d under the
mar k THE KABBALAH CENTRE & DESI GN

t hrough direct mail canpai gns that have
reached mllions of people.

In addition to Ms. Berg’'s declaration, applicant has
shown that it has establishnments in Las Vegas, Chicago and
Phi | adel phia, that the first two establishnents are |isted
on its website, and that a listing for a “Power of
Kabbal ah” | ecture at applicant’s Phil adel phia |ocation
appeared on the website for the “Phil adel phia citypaper.”
Applicant also owns a registration for THE KABBALAH CENTRE
i ssued under the provisions of Section 2(f), for a “series
of non-fiction books in the field of religion and
spirituality; newsletters and nagazines in the field of

religion and spirituality.”®

® Registration No. 2,264, 214.

16
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As noted above, the burden is on the applicant to
prove acquired distinctiveness. Mreover, the greater the
degree of descriptiveness a termhas, the heavier the
burden to prove it has attained secondary neani ng. Yanmaha
| nternational Corporation v Hoshino Gakki Co. Ltd., 840
F.2d 1572, 6 USPQ2d 1001 (Fed. Cir. 1988). 1In this case,
the burden on applicant is a heavy one. KABBALAH is the
name of the subject matter of applicant’s educati onal
services, and the term THE KABBALAH CENTRE i mmedi atel y
tells consuners that applicant provides a place for the
study of this subject.

After having reviewed the evidence of record, we find
t hat applicant has not net its burden of proving that the
hi ghly descriptive term THE KABBALAH CENTRE has acquired
di stinctiveness. M. Berg s declaration, although it
nmentions various pronotional efforts, does not distinguish
bet ween applicannt’s efforts in the United States and
abroad. Cbviously, applicant nust denonstrate that its
mark has acquired distinctiveness in the United States, and
any distinctiveness the mark may have acquired in other
parts of the world will not support a Section 2(f) claim
Mor eover, the declaration is very vague as to the specifics
of applicant’s efforts. The statenents are nade that

appl i cant has expended “substantial suns of noney” in |ocal

17
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and national advertising canpai gns, but no actual
advertising figures are provided, nor is there any

i ndi cation of the nunbers of any advertising materials
distributed. Looking at the “representative material s”
attached to Ms. Berg’'s declaration show ng how applicant’s
mark is displayed, two appear to be photocopies of flyers
advertising lectures in applicant’s New York establishnent,
one on May 10, 1994 and the other on March 14 in an
unspecified year. W cannot ascertain fromapplicant’s
subm ssions whether its pronotional efforts have been

m nimal or far-reaching; obviously, the distribution of a
[imted nunber of flyers on a |ocal basis does not have
much inpact in ternms of proving acquired distinctiveness.
The other materials include the photocopi es of what appears
to be packaging for two of applicant’s videotapes, but

al t hough they show use of the mark on vi deotapes, they are
not evidence of use of the mark on the services at issue
herein. The remaining nmaterial may be pages phot ocopi ed
froma brochure; it is not perfectly clear to us what they
are. Even assum ng they do represent a brochure pronoting
applicant’s services, again we have been given no
information as to when, where or the extent to which it has

been di stri but ed.

18
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As for applicant’s registration for THE KABBALAH
CENTRE whi ch registered under Section 2(f), that
registration is for books, newsletters and nagazi nes, and
t hese goods are sufficiently different fromthe services
identified in this application that it cannot show that THE

KABBALAH CENTRE has acquired distinctiveness for

applicant’s services. C. Inre D al-A-Mattress Qperating
Corp., supra.

Deci sion: Although we find that THE KABBALAH CENTRE
is not generic for applicant’s identified services, we find
that it is nerely descriptive and that applicant has not
met its burden of proving acquired distinctiveness.
Accordingly, the requirenent for a disclainmer of THE
KABBALAH CENTRE is affirnmed, and registration to applicant
is refused. |If applicant submits the required disclainer
within thirty days of the mailing date of this decision,
the decision will be set aside, and applicant’s mark wl|

be published for opposition.
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